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REPLY BRIEF FOR APPELLANTS 


The Defendants have raised the defense of assumption 
of the risk as a ground for sustaining the District Court’s 
granting of a directed verdict although the District Court 
did not in fact rule on this point (T577). 

The Plaintiffs agree with the law cited by the Defen¬ 
dants in their briefs to the effect that tin* Circuit Court 
of Appeals may affirm the lower court on any grounds 
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supported by the record. 'Securities and Exchange Com¬ 
mission v. Chenerg. 31S U.S. 80. 88 (1043); Lum Wan v. 
Esperdg, 321 F. 2d 123 (2d C’ir. 1003). 

The Plaintiffs however vigorously dispute the facts set 
out in tlie Defendants' briefs as living thv facts of the case 
and also dispute the application of the doctrine of assump¬ 
tion of the risk as suggested b\ the Defendants' briefs. 

In the case at hand Mr. Bigelow did not know of the 
risk of lire until after the hay had already been stored, 
and there is substantial evidence that lie did not appreciate 
the extent of the danger of his barn burning until it caught 
lire. The facts of Mr. Bigelow's putting hay into other 
hays in the barn, his only other storage area, and the 
Defendant Agway's continued use of (.'()•» to control the 
temperature all tend to show that he did not expect there 
was a high degree ol danger of the barn burning. 

The evidence did show that he was aware of the dangers 
io men working in the area (T82) from a possible explosion 
if the hot spot were exposed to the air (T79): 

i}. After the heating started, after you realkud 
your problem, did a time come back when Mr. Nelson 
came back to the farm? 

A. Yes. 

Approximately when was that, do vou remem¬ 
ber ’ 

A. I don't recall. 

Q. And what transpired, at that time t 

A. We. when he came back to the barn, it was the 
hottest it ever had been and he decided to go to the 
tire department and he also told me. “Horn - Harold, 
there is nothing 1 can do". 

At that particular time, did he go into the barn? 

A No. he would, 't go in. 

And did he indicate to you why he didn’t want 
to go into the barn at that point ! 

A. No, he didn’t, but 1 figured i knew why. 
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Q. When you went down to the lire department, 
tell me who you saw down there ? 

A. T saw the Fire Chief. 

Q. And were you given some advice concerning 
your barn that point? 

A. Yes, he, at a temperature, he said stay out of 
there, it could blow any minute. (T78, 70). 

• • • 

Q. Did a time come when there was some discussion 
about taking the hay out of the barn ? 

A. Yes, there was. 

Q. Do you remember when the first time that thal 
was discussed ? 

A. No, I don’t recall. 

Q. Who is the, what was the discussion, tell us the 
discussions that you remember and who they were 
with. 

A. With the County Agent and he said it was 

Q. Who is the, what was the discussion, tell us the 
dangerous to go in there. 

Q. Anybody else that you discussed it with? 

A. Only I think with Agway. 

Q. And what was Agway's position as commune 
cated to you to their agent, concerning tlie taking oi 
the hay out. 

A. 1 don’t think they wanted to take it out. because 
they feared of losing tilt 1 lives of jieople in there 

Q. Well, let’s get back to specifics there, did a time 
come when arrangements were made by Agway to 
take the hay out ? 

A. Yes, there was. 

Q. Approximately when was that 

A. It was tilt* eighth. 

(j. And what arrangement^ wore made to lake the 
hay out at that time? 

A. Well, we had .just that time set a date and we 
was going to take the hay out that day. 

Q. Was there any contact with any lire depart 
ment; 

A. T think we had asked them to stand by. 

Q. And who was going to actually do the taking 
of the hay out ? 

A. Well. T was supposed to help with members 
of Agway. 
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Q. And that was to ho done on the morning of 
the 8th. 

A. Yes. 

Q. And can you tell me what happened that evening 
of the 7th, early morning of the 8th ? 

A. That’s when the barn burned. (T81, 82 and 83) 

Thus there was suflicient evidence to send the case to 
the jury. As a matter of law it could not be said that 
the Plaintiff “encountered the risk freely and voluntarily 
with full knowledge of the nature and extent thereof”. 
Beck v. Dutton, 121) Vt. 615, 018 (11)71), Johnson v. Fisher, 
131 Vt. 382 (1973). The Vermont Supreme Court went 
further in the Beck case and cited the Restatement of Torts 
(Second) Section 496 E: 

Necessity of Voluntary Assumption 

(1) A plaintiff does not assume a risk of harm unless 
he voluntarily accepts the risk. 

(2) The p'aintiff’s acceptance of a risk is not voluntary 
if the defendant's tortious conduct has left him no 
reasonable alternative course of conduct in order to 

(a) avert harm to himself or another, or 

(b) exercise or protect a right or privilege of which 
the defendant lias no right to deprive him. 

The Restatement goes further and in comment c says: 

(c) The Plaintiffs' acceptance of the risk is not 
to lw* regarded as voluntary where the defen¬ 
dant's tortious conduct lias forced upon him a 
choice of courses of conduct, which leaves him 
no reasonable alternative to taking his chances. 
A defendant who, by his own wrong, has com¬ 
pelled the plaintiff to choose between two evils 
cannot bo permitted to say that the plaintiff 
is barred from recovery because he has made 
the choice. Therefore, where the defendant is 
under a duty to the plaintiff, and his breach 
of duty compels the plaintiff to encounter the 
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particular risk in order to avert other harm 
to himself, his acceptance of the risk is not 
voluntary, and lie is not barred from recovery. 
The same is true where the plaintiff is forced 
to make such a choice in order to avert harm 
to a third person. 

Here the Plaintiffs were faced with the dilemma of 
having to choose between the evils of having to risk lives 
and property by taking the hay out, or risk the burning 
of the barn by leaving it in. With the University of 
Vermont experts and the Agway personnel all working 
to cool the hay with t'(\> rather than working to remove 
the hay, certainly the question of the voluntary assumption 
of the risk by Bigelow should have been submitted to the 
jury. 

It should be pointed out that throughout their briefs 
on both the issue of proximate cause and the issue of 
assumption of the risk the Defendants have cited only 
evidence favorable to them. Then* was in fact much 
evidence favorable to the Defendants: as there was much 
evidence favorable to the Plaintiffs. It is the job of the 
jury to evaluate this evidence and the case should have 
been submitted to them. GaJhuaii r. I'.S., 319 U.S. 372 
(1943). Slmblt’yf r. Mapnard, 427 F2d 1 (2nd Cir. 1970). 

Bespeetfully submitted, 

LANUROt'K am. SPERRY, 
Attonieps for Plaintiff s-Appellants, 

By: Pi tit. I*'. Uaxurock, Esq., 

A Member of the Finn, 

Drawer 351, 

Middlebury, Vermont 05753. 
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